I# THE COURT 0OF APPEALS
GF THE STATE OF WASHINGTON
DIVISION II.

STATE OF WASHINGTON,

Resnondant,
V.

THEODOREZ HODOSEVELT RHONE,
Aopellant.

STATEMENT OF ADDITIONAL GROUNDS
PURSUANT TO RAP 10.10

Theudore Roosevslt Rhone DOC# 708234,
Appellent
Stafford Creek Corrections Center
121 Canstantine Way

Abzrdesn, HA. 24520



IN THE COURT OF APPEALS
FOR THE STATE DF‘MASHINGTDN
DIVISION Tuwo

Theodors R. Phaoneg, ]

VN |
htetzmsent of Add'l Grounds
S5tste of Washington, Pursuant To RAP 10.10(e)

Respondant.

1. TIMELINESS

s

Petitioner, Thecrdors R. Rnhcne brings tnis Statement of
13
Additional Grounds, ("SAG"), oursuant o RAP 10.10(=2), which
ellows him to file hie SAG within 30-days after heving received =&
capy of thes transcript, ("VRP"), sven if it is bevond tha normal
time to file under RAP 10.10. Howsvzro, fthis 5AG heing filed, in
gccordenca with GR 3.1, within S0-days of reciept of the YRE, thus

:

it should he considered timely filed in the court.

Ii. STATEMENT OF THE ISSUES

1. Did the trisl court zbuse it's discretion by nat
suppresssing all svidsnce seized in = warrantliess automnhile

segarch by O0fr. David Shaffer. after havirg removed Mr Rhonz from



P i

safaty, no the ability hids or destroy svidence, when this case
had been remanded back to fthe trisl court by & unanimous panel
decisicn by the Washington Supreme Court dirscting the trial court

to hold & supprsssion hearino and meks culing consistent with ths

United Statss Suprems Court's ruling in Arizens v, Gart 555 US 33%2

o

(2009) and the Washington Suprems Court's ruling in State v.
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Patton 167 Un2d 379 (2009)
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gabuse its discretion, demonstrating

bias and viclating the Appsarance of Feirness Doctring zs well es

i1
-

Mr Phons's federally protected right to Due Procses and Egus
Frotection under the Faurtsenth Amendment, by failing to fallow
the Wasington Supremz Court's directions upon remand to hold =

suppressian hesring and make ruling comsistant with the United
States Sugrsme Courit’'s rullng in Arizonas v. Gant 556 US 3372
(2009}, =and +the lWdsshington Suprems Jourt's ruling in State v.

-

Patton 167 Wn2d 379 (2008)7

3. Did fthe triel court zbuse 1t's discretion when it failed

to follow the Washington Supreme Court's dirsctions wpon remand

for & supprsssion hearing with ruling conmsistent with Arizonszs v.
Gant 556 US 332 (208%8) and State v. Fatton 167 Wndd 379 (2003).
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But instead zllowsd ths Pisrce County Pruosecuior's Office, which
had already cancesdad snd admitted to the Washington Supreme Court
that the search of the sutomobile was after Mr Rhone had bzen
placed undsr arrest to ssserting that it was = "Terry Stop' and
making ruling under Terry not Gant or Patton?

4. Was the PiEICEFCDUth Prasecutor’s Dffice judicially
gstapped from asserting that the steop and search of the sutomobile
that Mr Rhomne hacd begen in wes & "Terry Stop" after having siready

admititing and conceeding in proceedings bafore the Waeshington

Supremsz Court thast the warrantlsss ssarch of inhe .car wes afiter the
scocupants were placed under s state of arrest, snd dig ths trisl
court ashused its riscretion by dirsparding the law of ths case,
antd the Washington Suprems Court's directions wupon remand for a
suppression hegsring?
III. STATEMENT OF FACTS
Appellate, Thendore R. Rhone, incorporates by refsrence 211

fazts alleged by his Appellate Attorney, Stephanie C. Lunningham
arid those previgusly pleeded in prior proceedings as LFf fully
oresented herein. Mr Rhone further =llegess that:
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Caurt resnponding *te Mr Rhone's Metion for Discretiosnary Review the
State, ss represented by the Pierces LCeocunity Prosscutar's Office
admitied that the sszarch was incident tTo srrest.

ng remanding Mr Rhane's

fodn

2. That in msking its unanimous rul
case back to the Pierce County Superior Court for a sunpression
hegaring giving dirsctions fta makeg ruling fecaomsistent witn Gant and

Patton, it by extension and corrocllary ruled that the search uwas

incident to arrest.

3. The Pierce County Prosecutcor's (Office changsed its positian

3
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from its adwission of "ssgarch inciden

53

toc arrest?, and asrgued

geverel conflicting positions fto the Plerce County Supreior Court.

L. The Pierce Cgunty Superiocr Court did not fellow the

dashington Supreme Court's directions regsrding the suppression

5. No responsble parson nhaving knaouwledge of the cese history,

factg, enrnd lauw in this ection could possibly find that Mr Fhans
Supsrior Court. MNor would 8 reasonable wan belisve 3 fair

orace=ding in the Pierce County Superior Court could be had by Mr

Rhons in the future given ths course of the procesdings

cemand.
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Appellate, Theodure R. Rhonsz also incorsoratss by refersnce
all fscts ang arguemsnt prsented in COpening Brief by his fAnpsllats
Attornay, Stespheanis C. Cunningham as if fully argusdg herein. HMr

Rhone further allsges that:

1. The fppellats Court Should

Apply Judicel fstogpal To

It's Review of The Sumprsssion Hesring

camsititutes & parson being under ferrest?. If the action was
taken by & poplics officer, was not consentusl on the detainaed
nerson, and & reasoneble person would not have belisved they wsre

anl

it

o leswve, thay are undsr "srrest". Sge 8.g., SBrencdlin v.

i
P

(2007)(callacting cases on what consitutes & 'sszurse" ar "arre

under the Fourthen Amsndment). Ses also of., Yarbovough v,

133
i

Blverado, 241 S &5%, 8853, 124 ECt 2140, 158 LEdQZg 38

Nt
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(2006)("'The Miraenda custody tsst is zn objiectivze test... was
thers 2 formal srrest or vestreint on fresdom of movsment of the

degqrea zssocisted with ¢ formel arresz.! Thompson, supra, at 112,
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the State's admission of “search incident to arrcsst?, the Suprems
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Court's ruling was for remand for an evideniiary hearing a
ruling "consistent with Gant and Patton”. It should also nha nots
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that much of th 'torrallary rights® that
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defacte ruling that thes searcoh was as a matter of law
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incident to arrest. This i1s now the law of the cese and binding on
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the trial court will =xser Lacretian te decins
issue necessary to resclva ;! the trisl court
igrnicrg the appellate court io haldings and

g remend. Alsp RAP 12.72 pr it opert: 'Upon is

the mandate of the appellsate court as provided in DQF 1
the action o decision made hy the spoellasts court is
aeffectiv binding on the psrties to the reviszw and
guvernsg bseguent proceedings in this action in any
court.t princioles swbody the law of tha cese dootrine
Under the ctrine, 'oncs there is an sppellate holding
ernuncing a princiaonle of of 1 1 g 1 i3
i later stsges of 4 '
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{(1932). Tha trial court in not fellowing the lasw of the cass,

consistant with the Washington Suprems Court's ruling violates Mr



Rhaonz's fundimentsl Fourtasasnth

Egual Protection snd eczlls into

of ths precgsedin upon ramand.
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Z. The Trisl Court Abused It's

Discretion In Directing The

Procegdings To A Tarry Analvsis
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Sge g.0., Milson v. Hurlev, 1 Wl

“[A] trisl court's decisic
revisw axcept on a showing of
dizcration thet is manifastily
untennabls grounds, or Tur unt:
Carrol v, Junksr, 76 HnZd 12,
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Seg slso In re Merriags of Fresman, 160
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B. A Court Can Abuss It's

"Dizcretion In Mamy Ways!
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Sge 2.g., State v. Dixon, 15! Ssnc) whare the

A decision is bassd 'on untennsble grounda ' for mede
"for untennahle reasons? F it rests on facts uUnsupporisd in
the recard was react v gpplyving the wrang lagsl
standerd dgcision is "menifestly unressonshls' 1 thns
court, o i correct leosl stenderd %0 ths
supporte gw 'thst no reasaonsbls person
woulag tal = clsion outsi g of
acoceptable o v. Fohrich, 143 U 5L...
(Z00%)Y {cizst
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main:

2BZ P.3g GCE (2012) whars itne court
{Nlum=rous decision held rhat when whe Suprame Court
rzmends to & lgwsr court the lowsr court interfuerss witn the
Supremag Court's jurisdicition if the lowsr court makss a
twcision putside thz snec.fic rirection ta the louwsr court
cantained 1n the remand. Sarre v. Dallay, 48 P L85, 5300,
504 P b
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n Orgen Co. v. fdrmeur, 179

Frye v. Kinpg County, 157

31 P
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.34 681 (1356); Ro
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291, 293-54, 209 @, ¢
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3. The fAppearance of Fairness Doctrine

Judges must not only bes impertial, but zlso must sppear
impertial oecasusz judicial fairmsss 1s vinlated when the

appearance of fTalrness is ignored. State ex rel McFarren v.

Jusktice Court of Fvangeling Starr, 32 Wn2d S4&, S48, 202 P.Zd 527
(1945) (" "The principle of impartiality, disinteresiecdness, und

V
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iroess on the part of ihe judge is as cld as the history of ths

1 Bd. uvf Educ., 1% WHash.
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courts. '’ (guoting State ex

g, 17, 8582 P. 317, 320 {(18S8))); Diimmel v. Camphell, 68 UnZa 587,
659, 414 P.Z2g 1022 (1966)("It iz incumbent upon meab: of the

judiciery to avaold gvsn 8 cause for suspicion of irregularity in
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the dischargs of their cduties.?). This is mare then 0 idszalis-
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apnear to be imp

artial.' even & mere suspicion of.
irrgularity, or a D
u

n appearance of blas or prejudice' should he
avoided by thz2 judiciary... The 'criticsal concern in
determining whether a proceeding satisfies the appeance of

fairness coctrineg is how it would appszar to & rzagnably
prudent and disintsrested perscon.'’ (citations & footnntes
omitten). '

i1
[
KEu]
~3
(3]

Sea2 also State v. Bamble, 168 Wn2¢ 161, 167-68, 225 P.3

(2010)(to like effsct).

B, Federsl Courts slso Have A Viaswy

On The Appearance OFf Fairness

gnders Couniy Hs=publican Centeral Committee v. Bullack,

(23]
fo
i
i
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83

)
N&]
j#a]

F3d 741 (Sth Cir 2012}

“(citing Wolfson v. Bremmer, 822 FSupp2d 325, 931
D.Ar1z.2011)('Public canfidsnce in the independsnce and
mpartiaslity of the judiciary is sroded if judges... zre
percisved fto be subject to political influence.'); (Sisfert
v. alexandar, 808 F3d 974, GBS5-86 (7th Cir 2010)('Due Process
requires both fiarnsss and ths szppesrance of fairnmss in the
tribunsl.t')."

Ses alsc, United Stsies v. Index Newspspers LLC., 766 F3d 1072,

1087 (3th Cir 2014)

citing: 'Press-Entarprize Co. v. Superior Court, 484 US
501, 508, 104 SCt 819, 78 Lfd2d 629 (1984)(Press-Enterprise
I)("Openess thus enhances hoth the basic fairness of the ,
criminal triasl and the appearance of fTairness so wmssential to
oublic confidence in thz systam.').

3., The Appearsnce 0Of Fairness Doctrine
And Abus= 0T Discrstion As Applied

jrore

To Mr Rhone's Suporession Hearing

545 Pg.12



Mow, 1t cennot be said that the suppression hesaring, sfter

s

ramand with directions would appear to h:
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resonable and impartial man with knowlzdge of the history af tihe
case, lsw, and facts. A reasonsble and disinterestsd men would heve

to conclude that the trial judge plsced his thumb firmly on the

L

cales of justice, zbusing his discraticn, and viclating Mr
J ; s

Rhene's Fourtsenth Amendment rignht to Dus Process an

|8
m
0
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f
ot

Protection. This includas:

(1) The Trial Court 2llowing the Pisrce County Prosecutor's
g Y

ft

Office to teke rogadicelly inconsistent positions from those taken
in the Discretionery Ravisesw hefore the Weshington Suprame Court.
This allvowsd the suppression procaeding to be steerad inte thsz
turbulant watere of a "Terry’ snalysis, and ignorss the directions
of the Weshington Suprems Court's remand. It also reaks of bias

y

Temall test". Mr Rhone should hHeve hesan

and cannet pass the
judicially sstoppad from this situetion and no deffernce given to

et

t constitutes =n abuse of ciscration on

iy

the prosecutor's affice.

£
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codrt; preosecutorial misconduct; and implicates a

4
o
&

the psrt o

viclariaon of Mr Rhone's Sixth Amsndment right o the effsctive

n
o+

tance of counszl when trial counsel failed to object and

\

assi

assert zstapple.

SAG Pg.13
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=tion in szveral other

W

{(2) The Trisl Court ebusec its discr

ways which also implicste the appearance aof fairness doctrine:

{(e) making errors of lauw;

(b} Making error aof fact;

(c) Comming to conclusions cutsid: the range of acceptehle
cholces; and

(d) Disrsgarding the Supreme Court's remand directions snd

law of the cuse.

Thzre cen be no doubt that the trial court both abused its
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discretion and viaolated the appegerance of sirness doctrine hy its
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uppression hearing wpon ramand from the Heshington

Supreme Court. We can have no rul

431

ef lsw or even pretense of tha

rule of law when lowsr courts disregerd direction from = higher
cogurt. Especielly whan the higher court involved is ths lWashington

Supreme Court. Whno with 2 straighi fece cen clsim +thet s

reasonably informed, indspgndant, and disint

D

resied party could
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gel che proceedings wera assumptian that they ars

awara of the history of the case, lsw and facts involved.

The *triel court also mads srrors of both lsw and faci. The
well-established record is that Mr Rhone-znd all other partics

ney were in, handcuffed, and

&

were forcably removed from the car i

an custady in a police car for en extended period of time. This is
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a seizure, =nd by 2xtension arrgst undar the United States Suprene
Court's jurisprudence. See Arendlin v. Calif,, 551 US at 254-55.
It would 2lso raguire that Mr Rhone be "Mirandized! under
Yarbourouah v. Alverado, 541 US at £53. That bsing the case, and
given the State’s admission to the MWashingion Supreme Dourt that
the seerch was “ipcident to arrest!, end the Suprems Court's
ruling to nold s suppresseiun-h§aring end make ruling "consistaent
Wwith Gant ard Pation', a reasonable perosn would have *ta concluds
that the rulg of law and substantive justice wers forcsd to be
check at *he doocr of the court.

Sant is clear. In situsztions 1iks the cne that Mr Rhons uss
placad in viclats the Constitution and require 21) esvidence be
suppresssd. It was also clear that the lowsr couris and stestes had
besn doing 1t wrong for zevsaral nearly half s century. Patron
acknowledges Fant and incorporates gur Siate's history that
article 1, section 7 provide greater protection then that of the
Faourth Amzndmznt, and thst the inevitable discovery doctrine is

inconsistant with
gvidence fram the

testimony {from tThe

-

Now it is inc

obvious and grevio

should:

tha tashington Constitution. Either way all

car should hasve beep suppressed, including ths
pzople derived from the ssgarch.

ubant on this Court ito corrsct the *trial courts

s errors. In tha interest of justics this Court
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i. Overturn fthz trial zcourt's ruling from the ression
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hearing.
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., Suppres
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all wvvidence whether it bes physicesl, documentary.

ved from the warrantless s roh
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ar tastimonial thatr was deT

incident to srrest.

yerse Mr Rhone's convicition becsuse it cannot stand
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without the wrongfully-ubteinac evidence with prazjudice. and
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4. Order Mr Rhone's immediate I custody of the
State of Washington.
V. BATH

N Lt b SR 9 T BALEEN

I, Thecodre R. Rhone, sopzllant, co hereby declare under

penalty of perjury undsr the laswe of thae State of Wseninotor that
the forgoing is true and corrgct tot h2 besy of my knoeledoe.
Dated iz 10%h day of June, 2015 =it 4he Stzfford Creek Corrections

Center, Abardesn, Washington.
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I, Theopdaora R. Khene, fppellant,
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igposlited ths
the Stefford Cresk Corrections Dentsr

pre-pasid, United States Maill undsr causs

lrtounds TI0
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Wagshingzon Dourt GF RAopsals Pierces f ffice
Diveinn II. 2. &
550 Erm@iuav, Ste. 200 SEL02
Tacoma, WA, SBLDZ-LLE54

Stachaniz 0. Cunningheanm
Let1g 25th Ave NE, Nog.552
ttla, WA, DB105

I, Thegdore RB. Rhoneg declers under penalty of opevjury undsr the

lawsg of the Stste of Washington tnhnat the foregoing is ftruee and

Dazed this 10th day of June, 201

Corrsctiaons Center, Aberdszen, Washington.

Theodore
Stefford
11 Consx



